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‘Dear Sir/Madam:

This responds to your notice of 12 January 2004, requesting the Department’s comments on your
“Notification of intent to prepare an environmental assessment for anticipated proposal of critical habitat
for the southwestern willow flycatcher.” We understand that the U.S. Fish and Wildlife Service has been
ordered to re-designate critical habitat, and is using this process to obtain information for determining
essential locations for the flycatcher. Below we provide a summary of specific geographic areas in New
Mexico believed to be important for the conservation of the flycatcher and also why some previously
identified areas are not believed essential. '

New Mexico’s Wildlife Conservation Act, which provides the framework for the state’s participation in
endangered species recovery, does not contain language similar to the “critical habitat” designation of the
federal Endangered Species Act. However, in managing endangered species, the Department does
identify areas of habitat believed to be important for the conservation of a species. Several river reaches [ Lo Ho

have been identified as essential for southwestern willow flycatchers in New Mexico, as follows:

Chama River from the vicinity of Chama downstream to El Vado Reservoir: Two occupied sites, in the
-vicinity of Las Ojos/Parkview, form the core of this area, which has good potential for habitat —
development and future occupancy beyond known sites.

Rio Grande del Rancho in Taos County, from confluence of Sarco Canyon downstream to confluence of
Arroyo Miranda: The occupied Tierra Azul site forms the core for this reach.

Rio Grande from Taos Canyon (the Taos Junction bridge) downstream to the Otowi Bridge below g
Espanola: Several historic and recently occupied sites are here, with a large core site at San Juan Pueblo Lo
and smaller sites and/or good potential both upstream and downstream from there. o ‘

Rio Grande from vicinity of Isleta (I-25 bridge) downstream to Elephant Butte Reservoir: Perhaps the
most important reach in the Rio Grande Valley, with several occupied sites including large sites in the
vicinities of Isleta, La Joya, Sevilleta N.W.R., and San Marcial. Good potential for continued habitat
development (including on federal and state refuges) and subsequent flycatcher dispersal and occupancy.
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Rio Grande from Elephant Butte Dam downstream to the Texas line: Two currently occupied sites
(Radium Springs, Selden Canyon) form the core of this reach, which historically hosted nesting
flycatchers south to the vicinity of El Paso and which has potential for r1par1an restoration projects
through proactive partnerships.

Coyote Creek at Coyote Creek State Park in Mora County: A small but important occupied site. ,‘

Bluewater Creek from headwaters in Zuni Mountains in Cibola County downstream to vicinity of
Bluewater Lake: Reach contains one recently occupied site, and potential for habitat development,
particularly on federal lands.

Rio Nutria from Nutria Diversion Dam downstream to confluence with the Zuni River: One currently
occupied site, with potential for expansion. -

Zuni River from confluence with Rio Nutria downstream to Arizona line: One currently occupied site,] \/.D \D
with potential for expansion. . : v ,

San Francisco River from Arizona line downstream to confluence with Centerfire Creek: This reach is k
adjacent to occupied sites near Alpine, Arizona, is similar in habitat, and is likely to receive dispersing }
flycatchers from there. Reaches of the San Francisco River for some distance above and below Reserve!
traverse generally narrow canyons that lack characteristics of flycatcher habitat and lack historic and
recent records of summering flycatchers, and are not considered essential for the flycatcher.
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San Francisco River from confluence of Deep Creek (just upstream from U.S. 180 bridge) downstream t(%
San Francisco Hot Springs: Only one recently occupied site, near Alma, but historically hosted breeding
flycatchers in Glenwood and Pleasanton valleys. Area has good potential for habitat restoration and
recolonization, including lower reaches of tributaries such as Whitewater Creek.

Tularosa River in Catron County from confluence of Apache Creek downstream to Cruzville: This small
reach contains developing habitat that may prove suitable for flycatchers. Other reaches of the Tularosa
River appear to have low potential, and lack historic and recent records. N
Gila River from confluence of Mogollon Creek downstream to the Arizona line: This reach contains !
vitally important flycatcher sites in the Cliff-Gila Valley, the Redrock Valley, and above, in, and below !

the Gila Lower Box, with excellent prospects for continued habitat development and flycatcher dispersal. | LD 17
- Gila River areas upstream from Mogollon Creek, including the West, Middle, and East forks of the Gila,
lack historic and recent records of summerlng flycatchers, and are not considered essential for
conservation of the taxon.

A

Thank you for the opportunity to comment on important habitat for the southwestern willow flycatcher in
New Mexico. :

Sincergly,

Lisa Kirkpatrick, Chief
Conservation Services Division
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DEPARTMENT OF AGRICULTURE
STATE OF NEW MEXICO

MSC 3189, Box 30005
Las Cruces, New Mexico 88003-8005
Telephone: (505) 646-3007

BILL RICHARDSON . 1. MILEY GONZALEZ, Ph.D.
Governor . Secretary
March 5, 2004

-U. S. Fish and Wildlife Service
Southwestern Willow Flycatcher Coordinator
Arizona Ecological Services Field Office
2321 W. Royal Palm Road, Suite 103
Phoenix, Arizona 85021 '

Dear Sir or Madam:

New Mexico Department of Agriculture (NMDA) has given careful consideration to the court
ordered designation for critical habitat for the southwestern willow flycatcher (Empidonax trailii C\,\C‘\
extimus). U.S. Fish and Wildlife Service (FWS) also provided other information at the scoping
session in Silver City on January 27, 2004. NMDA finds no information warranting changes to

~ the existing designation. -

Maps furnished at the scoping meeting show a broad expansion of proposed critical habitat along

the Rio Grande and Gila River. It is not prudent to expand critical habitat to any area that

contains no nest sites and where habitat cannot be easily grown. It is prudent to concentrate Lo 3l
habitat improvement funds and protection measures to a few highly productive sites where

traditional populations exist in large enough quantity to ensure breeding success.

Designation of additional critical habitat has been used by environmental organizations to force

removal of livestock from critical habitat as has happened in the past with spotted owl, spikedace
minnow, northern goshawk, and other species. Because this approach may cause economic harm | ¢ \q
to rural agricultural producers, NMDA requests the FWS produce a detailed economic evaluation

that throughly analyzes this issue.

~ NMDA does not support expansion of critical habitat for the southwestern willow flycatcher.

Sincerely,
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\\ Our office has substan&gal flycatcher survey. and monltorlng data on

- Regions and that only one Region was sent the letter. It is our r
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Subject: Comments on Proposed Critical Habitat for Southwestern Willow
Flycatcher '

Phoenix Ecological Services Field Office:

an ngxtgnglon of time to submit comments on the proposed designation of.7
critical habitat for the Southwestern Willow Flycatcher (flycatchers).

The Albuquerque Area Office of the Bureau of Reclamation is reguesting :” @}x’/ij

Al

. )F’
flycatchefs along the {ddle Rio Grandeﬂln New Mex1co and would like to :§?L /) ‘}

provide that information to “your office for consideration in the
critical habitat designation process.

In addition, I met with Debra Bills informally on Feb 26, 2004 in your
office to discuss the Fish and Wildlife Service's letter dated January
28, 2004 requesting agency interest in serving as a cooperating agency.
I expressed that the flycatcher occurs in several of Reclamation's -

understanding that the letter went to Reclamation's Lower Colorado
Regional Office; however, the Upper Colorado Regional Office (of which
Albuquerque is under) did not received the same request. Therefore,
Reclamation is only now coordinating internally to determine its level
of involvement.

We appreciate your consideration of this request and expect to get
comments regarding our flycatcher data to you by mid-March.
Additionally, we hope to provide a response to the question of serving
as a cooperating agency within this same time frame. Please contact
me

or Rob Doster (Albuquerque Area Office Flycatcher Coordlnator at
505-462-3643) in response to this request.

Art Coykendall

Endangered Species Coordinator
U.S. Bureau of- -Reclamation
Albugquerque Area Office

555 Broadway NE, Suite 100
Albuquerque, NM 87102

(505) 462-3598
acoykendall@uc.usbr.gov
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March 8, 2004

Mr. Steve Spangle, Field Supervisor
Arizona Ecological Services Office

U.S. Fish and Wildlife Service

2321 West Royal Palm Road, Suite 103
Phoenix, Arizona 85021

RE: Scoping for Southwestern Willow Flycatcher Critical Habitat Proposal
Dear Mr. Spangle:

The Colorado River Commission of Nevada (CRC-NV) wishes to express the concerns of our
agency regarding the proposed designation of critical habitat for the Southwestern Willow.
Flycatcher, scheduled for September of this year. Our concerns center on possible designation of
critical habitat along the Nevada and Arizona shores of Lake Mead, specifically within the full »
pool area of Lake Mead including the Colorado, Virgin, and Muddy River inflows. | D a4

It is our opinion that these zones of Lake Mead, especially the inflow delta regions, should not be :
included in any proposed critical habitat designation for willow flycatcher. Designating cri1:ica-1¢3J

habitat in the delta regions would result in prolonged and costly threatened and endangered |
species evaluations, specifically pertaining to the willow flycatcher during normal operations of £ 7%
Lake Mead. As a result, unnecessary Section 7 consultations associated with these normal |
operations, potentially affecting critical habitat, may result. The following information is

provided in support of this opinion. -

Environmental Aspects

e The Lake Mead delta habitats (i.e., Colorado, Virgin, and Muddy rivers) are artificial features )
created by the construction of Hoover Dam in the 1930’s; therefore, they are not historic ’ | olA
habitats of the willow flycatcher and should not be considered critical to their continued J '

existence. ”‘“‘

e Designating critical habitat within high water zones of the reservoir can only result in the /
inundation or desiccation of primary censtituent habitat elements concurrent with wet and
dry hydrologic cycles. '

1

555 E. Washington Avenue, Suite 3100, Las Vegas, Nevada 89101-1065 : Phone: (702) 486-2670
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Mr. Steve Spangle . March 8§, 2004
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o Although willow flycatchers show high site fidelity to nesting habitat, this species is also a L (,\
floodplain nester and responds to these ephemeral habitats by seeking new, available habitat
year-to-year when previously used sites are not available.

Historic Judicial/Legal Proceedings

and actions which may hinder or interrupt the defined purposes (i.c., water storage), violates
this act.

e The May 1997 decision by the District Court (Southwest Center for Biological Diversity vs. )
U.S. Bureau of Reclamation) allowed the reservoir to be filled and thereby inundate, existing
willow flycatcher nesting habitat. Expert testimony provided to the court stated that the loss
of trees in the delta would not represent an irretrievable loss of potential willow flycatcher
production for 1997 and no irreversible loss of future habitat options. .

e The U.S. Congress authorized the dam and reservoir under the Boulder Canyon Project Act\] L W5

e The 1997 District Court decision was upheld by the Ninth Circuit Court of Appeals | L.O ™
(Southwest Center for Biological Diversity vs. U.S. Bureau of Reclamation) in 1998. In '
domg so, the Circuit Court determined that the Secretary’s decision to adopt the biological
opinion, the reasonable and prudent alternatives (RPA), and the incidental take statement was
not arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.
The Secretary had, in fact, adopted a final RPA that complied with the jeopardy standard that
could be implemented. Jeopardy to the willow flycatcher was avoided with filling of the
rEServoir. -

!
¢
t
‘

Current and Alternative Habitat Protection

e The Lower Colorado River Multi-species Conservation Plan and the U.S. Bureau of |
Reclamation are in the process of providing requisite habitat for the willow flycatcher at | ,
multiple locations along the Colorado River. This action obviates the necessity to include f ?R 2 %
vegetation communities within the high water zone of the Lake Mead delta regions to full J
pool elevation within proposed designated critical habitat.

Please consider the above information during preparation of the environmental assessment
pursuant to the National Environmental Policy Act (NEPA), and the alternatives that will be
analyzed.

In summary, the CRC-NV believes designating critical habitat in the Lake Mead delta region to
full pool elevation would adversely affect normal operations and the mandated purposes of
Hoover Dam and Lake Mead. This action would further result in unnecessary consulta’uons
under the Endangered Species Act. .

{ Lo
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U.S. Fish and Wildlife Service _ ' Page 3

Thank you for the opportunity to provide comments during the NEPA scoping process. Please
contact Phil Lehr at (702) 486-2669 should you have any questions or need additional

information.
Sincerely,

A

George Caan
Executive Director

B I 1114
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As the Division Engineer for the Colorado Division of Water Resources and the Colorado Engineer
Adpviser to the Rio Grande Compact Commission, I have four main concerns about the designation of
Critical Habitat for the Southwestern Willow Flycatcher as part of the NEPA Public Scoping. First, I
appreciate the opportunity to comment at the public meeting in Alamosa on January 29, 2004. I thought
the meeting was well attended and provided the USFWS and it contractors a very good insight into the
issues in the upper part of the Rio Grande Basin. Unfortunately, the meeting was too short to cover all the
topics that the USFWS must consider.

- !

1. The Rio Grande Compact is a formal interstate agreement between the States of Colorado, New
Mexico, and Texas. The Compact is a contract among the three States, a statute of each State, :
and a Federal law. The Compact dictates and determines the amount of water that must pass from
one state to the next on the Rio Grande. This Compact was agreed to in the late 1930°s and was
ratified by all three states and the United States Congress in 1939. The amount of obligation is
dependent upon the amount of water available in the system in any given calendar year. The
required delivery schedules are outlined in the Compact. No State, nor the United States, can !
unilaterally change any of the terms or requirements of the Compact. The whole premise of the
Compact is that the river channels between the San Luis Valley, Colorado and El Paso, Texas will :
continue to be effective in their ability to carry water throughout this reach. If the Designation of ; )
Critical Habitat interferes with efforts to keep this reach free flowing and without major : }\"L,,
obstructions, then it could severely impact the upper basin States’ ability to deliver the legally o
required water downstream and further interfere with the ability deliver water to those who hold | |
valid property rights to the water in those States. If the channel is allowed to deteriorate becausé] |
of the restrictions under the ESA or the Critical Habitat designation, then Colorado and New | |
Mexico would have great difficulty in meeting their obligation as required by the Compact, /
subjecting them to litigation from the downstream States. This would destroy the interstate
comity that the Compact created and continues to maintain, and would subject the States to great
financial liability as well as loss of water supply for the water right holders. The HCP thatis ——
being formulated would be a much better tool to protect the Flycatcher habitat and should be
considered as the first and only alternative. The number of birds and territories in the upper reach 5
of the basin already exceeds the target. Therefore, Critical Habitat designation should not occur I/P"l
in this area. Much of the existing Flycatcher Habitat is on the USFWS refuges and the remainder
on private land. Much of the habitat is there because of the existing diversions from the river on N.--:lW
both public and private land and, therefore, nothing should be proposed that would restrict current
or future water rights administration. If the Habitat designation is not allowed to be worked with
to accomplish all the purposes of the river, there may be extremely harsh economic and other |
effects on the States. For example, the USBR is proposing leaving a large hole in the low flow i

conveyance channel near San Marcial, NM. This hole will cause incredible losses to the river and / g1l

create a situation that may drive the State of New Mexico into a debit status under the Compact.
This would subject the New Mexico to huge litigation expenses and an enormous potential i
judgment awarded against it, with no possible remedy or defense. i

2. The health and human safety issues surrounding the designation in the San Luis Valley are very =~ )
important. West Nile Virus has killed dozens of people and unnumbered horses in Colorado this
past year. Mosquitoes that are actively controlled in the State, and particularly in the San Luis H 57,
Valley, spread the Virus. The prevention of this disease by killing the mosquitoes should not be
restricted in any way by Critical Habiatat des1gnat1 on and treatment of the npanan areas to /
suppress the Virus should proceed. = . » : -

3. Miuch of the Flycatcher Habitat is‘on private land and is used for farming and ranchmg purposes.
Most of these are small family operations that should not be impacted by this potential Habitat . w
designation. . The fact that the Flycatcher is doing well in the San Luis' Valley is proof that these LD
type of activities do not adversly impact the bird and, therefore, there is no need for anything
more that an HCP to protect the Flycatcher within Colorado. E @ E n w Eﬁ—\
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4. None of these issues have been explored in the Economic Analysis that I am aware of, as no one
has contacted people in the San Luis Valley to ascertain the economic or other impacts of the

above mentioned issues. e d
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U. S. Fish and Wildlife Service

Field Supervisor

Arizona Ecological Services Field Office
2321 W. Royal Palm Road, Suite 103

Phoenix, Arizona 85021
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KENNY C. GUINN

Governor

(NSPO Rex. 7-03)

(775) 688-1500

STATE OF NEVADA

DEPARTMENT OF WILDLIFE
1100 Valley Road
Reno, Nevada 89512

e« Fax (775) 688-1595

~March 1, 2004

Steve Spangle, Field Supervisor
Arizona Ecological Services Office
U.S. Fish and Wildlife Service

2321 West Royal Palm Road, Suite 103

Phoenix, AZ 85021

RE:

@'_Oi%
R4

.

TERRY R. CRAWFORTH

Director

GENE WELLER
Deputy Director

"Recommendations for Consideration in the Draft Environmental

Assessment Concerning Southwestern Willow Flycatcher Critical

Habitat in Southern Nevada.

Dear Mr. Spangle:

LD%\

This letter is in response to your request for recommendations on areas in
southern Nevada for possible designation as critical habitat (re-designation) for
the Southwestern willow flycatcher (Empidonax traillii extimus). We previously
sent recommendations in June of 2002 and this response is to update that letter.
The Nevada Department of Wildlife (Department) has conducted surveys for the
flycatcher at various sites in southern Nevada from 1996 thru 2003. Reports of
these surveys have been provided to your office and additional copies are
available upon request. Based on these surveys and other monitoring efforts,
the Department would like to provide recommendations for areas that may or

may not warrant designation as critical habitat.

For those areas that the

Department believes warrant designation, we base the recommendations on
biological and physical features that are essential to the conservation of the
species and therefore meet the standard for critical habitat as defined in the
Endangered Species Act of 1973 as amended (ESA), Section 3(5)(A)(i) and

(B)AXi).

The Department recognizes that some areas recommended as critical
habitat are in need of additional conservation efforts other than critical habitat

‘designation and may require special management considerations or protection

immediately and into the future to optimize their potential for this species. The
Department also recognizes some areas in southern Nevada with physical-
features essential to the conservation of the flycatcher are not the typical riparian
habitat characteristic of large streams or rivers and rather these areas are small
isolated spring systems. Hence, the Department recommends the U.S. Fish and

Wildlife Service not use a ‘broad brush’ approach in southern Nevada to
designating critical habitat. This approach could for example, i
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Mr. Spangle
March 1, 2004
Page2of6

conservation efforts and negotiations in areas on private lands between these
isolated spring systems.

The Department recommends that critical habitat in southern Nevada
include the extreme Lower Virgin River from Mesquite (T13S R71E Section 15~
MDM), south to the Virgin River Delta at Lake Mead (T16S R68E Section 25
- MDM). This includes approximately 30 miles of the river in Nevada (see \ﬁ/}/‘lp

attached map). This portion of the river has the essential biological and physical |
features for conservation of the flycatcher. Currently there are breeding
populations of flycatchers in distinct areas throughout this reach of the Virgin

River (McKernan and Braden 2000). Because of the complex and variablej
nature of the river channel and associated riparian ecosystem along the lower
Virgin River, the use of the 100-year floodplain rather than a specific corridor | X
width to designate critical habitat is more appropriate in areas downstream of the™ LAY
Riverside (Nevada SR170) Bridge where there is a wider floodplain, better
habitat conditions and less potential for conflict with private lands ownership.
The Department recognizes private land contributions to riparian habitats north of
the Riverside Bridge and would not like to see critical habitat designation impair
those contributions. The Department does have specific concerns with areas
along the Virgin River that maintain flycatcher populations that are affected by
trespass cattle and potential water diversions. Although critical habitat may
provide an additional tool to limit impacts to key habitats, we recognize that
resolution of these concerns will depend on many factors and may be largely
independent of that designation. '

The Department does not recommend critical habitat designation for the
entire Muddy River in Clark County from the headwaters at Warm Springs (T14S
R65E Section 15 and 16 MDM) south to the Muddy River Delta (T16S R68E
Section 29 MDM). The Department has found only a pair of nesting flycatchers
at Warm Springs during surveys in 2003, yet no flycatchers in 2000, 2001 or
2002. The remainder of the Muddy River south of Warm Springs to the Muddy
River delta is confined to a channel with limited riparian value and therefore does
not meet the criteria as essential for the flycatcher. Finally, although a smail
population of flycatchers does occur at the Overton State Wildlife Management
Area near the Muddy River Delta, the Department believes this area is not L to 1
essential for the long-term conservation of the flycatcher as defined in ESA.
Further, existing consuitation processes will provide adequate protection for
individual birds and habitat, and the Department is firmly committed to
incorporating flycatcher needs into the management strategies and prescriptions
for this property. : ‘

| Meadow Valley Wash extends from the Caliente area in Lincoln County
(T4S R57E Section 7 MDM) south to just south of the Lincoln County line into
Clark County (T13S R66E Section 7 MDM). Clover Creek extends from
immediately east of Caliente to approximately Islen (T5S R69E Section 7 MDM).
We do not recommend critical habitat be designated for the aforementioned »
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areas. Although, Meadow Valley Wash and Clover Creek do have some riparian
habitat elements conducive to flycatchers, much of the riparian area is narrow,
subject to frequent scouring, and less than the essential 10 m wide for
flycatchers (Finch et al. 2000). Again, existing consultation processes, the
Eastern Lincoln County MSHCP currently under development, and the pending
implementation of Safe Harbor agreements with private landowners will provide
adequate protection for individual birds and limited habitats on public and private
lands.

Beaver Dam State Park (T5S R71E Section 17 MDM) is located in '“\_ A
extreme eastern Lincoln County on the Utah state line, incorporating the short
Nevada reach of upper Beaver Dam Wash. The Department does not
recommend critical habitat designation for this area. No flycatchers were located
at Beaver Dam State Park during surveys in 1999 and 2000. This area is -
actually within the Great Basin and on the extreme northern range of E. & ’
extimus. As well, the Department of Wildlife is working with the Division of State
Parks to maintain riparian habitats at Beaver Dam. :

- The Department recommends critical habitat designations for distinct
sections of Pahranagat Valley in southwest Lincoln County. One of these areas’
is the northern portion of Pahranagat National Wildlife Refuge (T7S R61E
Section 27, and T8S R61E Section 2 and 3 MDM). This portion of the refuge
contains essential biological and physical features for conservation of .the
flycatcher (see attached map). A substantial population of flycatchers occurs in
the aforementioned areas of the refuge (McKernan et. al. 1998, 1999, 2000,
2001) and that population may be of regional importance for conservation of the
species. The location of key flycatcher habitats on National Wildlife Refuge lands
already affords them some level of protection and critical habitat designation will
provide additional incentive for their long-term conservation and management.

LD VA

Wildlife Management Area (WMA) (T4S R60E Section 26 MDM) on the western
edge of Nesbitt Lake in the northern portion of Pahranagat Valley (see the
attached map). Occupied flycatcher habitat on the WMA, although of less
importance to overall species conservation than habitats on Pahranagat NWR, is
nonetheless an important component to management of the flycatcher in
Pahranagat Valley. This designation is recommended conditional on prior
~development and approval of a Safe Harbor Agreement for the area. A Safe
Harbor Agreement would provide assurance that the established baseline
population of flycatchers will be conserved, and would be an incentive to
implement additional actions beneficial to the flycatcher on the WMA while
retaining necessary management flexibility for the variety of wildlife purposes for
which the WMA was established.

We also recommend designating the upper portion of Key Pittman State |
| LO15

Flycatcher populations do occur on some privaté lands in Pahranagat™ o
Valley south of Key Pittman WMA to the Pahranagat National Wildlife Refuge j /4,(; W



~ Section 7 MDM). Based on our recent survey efforts this area does not support
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(NDOW 2000, 2001, 2002). The Department does not recommend designating
these areas as critical habitat. Protections provided from critical habitat
designation on these lands would be limited, because of their private ownership
and few opportunities for any nexus with- Federal actions triggering consultations.
We believe strongly that designation of critical habitat on these private lands
could severely restrict or curtail ongoing planning efforts for management of the
flycatcher and other protected and ESA listed species with private landowners,
and as well possibly increase direct threats to individual birds and existing
occupied and unoccupied suitable or potential habitat. Under provisions of ESA
Section 4(b)(2), the Secretary may exclude any area(s) from critical habitat if he
determines that the benefits of such exclusion outweigh the benefits of specifying
such area(s) as part of critical habitat. The Department is currently pursuing
other strategies within this area to encourage conservation for the flycatcher and
its habitat on private lands and-by-private landowners, including but-net limited to

. Conservation Easements, Private Land Conservation Agreements and Safe

Harbor Agreements. Designation of critical habitat on private lands within

- Pahranagat Valley would severely compromise those ongoing efforts without

providing a viable alternate strategy for conserving the flycatcher and other
imperiled native species, and their habitats.

The Department does not recommend critical habitat designation within

the Oasis Valley area of Nye County comprising the upper Amargosa River
drainage basin from Springdale, Nevada (T10S R47E Section 31 MDM) to the
Amargosa River narrows immediately south of the town of Beatty (T12S R47E

breeding pairs and may represent the extreme northwest range of E. t. extimus.
Some opportunities exist to work with private landowners to enhance limited
potential flycatcher habitat individually and through existing conservation

agreements, but the Oasis Valley does not meet the basic ESA standard as an /

area which is essential to the conservation of the spemes

Finally, we are unsure if Ash Meadows Nationai Wildlife Refuge meets the
essential criteria for designation of critical habitat. There are isolated pockets of
flycatchers. on the refuge lands and there is considerable riparian habitat in the
area that nominally appears suitable for flycatchers (NDOW 2000, 2001, 2002,
2003). However, much of that riparian habitat is unoccupied by flycatchers for
reasons which are not entirely clear, and the potential for lands within Ash
Meadows NWR to make a meaningful contribution to species conservation needs
further evaluation and assessment.

The Serwce has also requested comment on modified critical habitat
criteria which would incorporate the 100-year floodplain as a general designation
of critical habitat width rather than a measured distance perimeter around habitat
patches, in order to better capture the dynamic nature of riparian areas. As
indicated above, we would be supportive of this type of designation aiong the }
lower Virgin River, specifically in areas below the Riverside (SR 170) Bridge

Lo
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where the river floodplain and riparian zone demonstrate a highly changeable

and dynamic morphology. In other areas of southern Nevada where we have

indicated that critical habitat designation may be appropriate, we would strongly

recommend retention of a smaller unit of measure around suitable or potential

breeding habitat patches. We believe that for these other areas, the existing

standard provides an ample measure of protection while limiting unnecessary | /\ ; g
conflicts with private landowners and adjacent land use practices. In general,

those riparian habitats in southern Nevada outside of the lower Virgin River are

more stable and do not exhibit the large scale of dynamic floodplain-width J

~ changeability which would justify the more robust designation criteria. ’

The Department realizes there may be more specific information needed,
including maps and other data, throughout the 12-month review process. Please
feel free to contact Cris Tomlinson in our Las Vegas Office (702-486-5127 ext.
3717) if you have questlons regarding our responses or for further information..
Thank you for the opportunity to comment on this proposed Federal action. We
look forward to working with your office and other FWS staff in the
implementation of conservation efforts for the flycatcher in southern Nevada.

., Sincerely,

_ 2\ e )
for+ Tefry R. Crawforth, Director
crt:JS

cc:  U.S. Fish and Wildlife Service (attn: Cynthia Martinez and Dick Burger)
Nevada Department of Wildlife, Habitat and Diversity Bureau (attn: Laura
Richards, Ron Mills, Brad Hardenbrook, and Sandy Canning)
U.S. Bureau of Reclamation (attn: John Swett)
Overton Wildlife Management Area (attn: Keith Brose)
Key Pittman Wildlife Management Area (attn: Bart Tanner)
Nevada Division of State Parks (attn: Steve Weaver)

Attachments



Mr. Spangle
March 1, 2004
Page 6 of 6

Literature Cited

Finch, Deborah M.; Stoleson, Scott H., eds. 2000. Status, ecology, and
conservation of the Southwestern Willow Flycatcher. Gen. Tech. Rep.
RMRS-GTR-60. Ogden, UT: U.S. Department of Agriculture, Forest
Service, Rocky Mountain Research Station. 131 p.

McKernan, R.L. and G. Braden. 2000, 1999 and 1998. Status, distribution, and

habitat affinities of the southwestern willow flycatcher along the lower
Colorado River: year 3-1998, year 4-1999 and year 5-2000. San -
Bernardino County Museum Reports. Redlands, CA. pp-various.

Nevada Division of Wildlife. 2000, 2001, 2002 and 2003. Breeding status of the

southwestern willow flycatcher and yellow-billed cuckoo at sites in —

southern Nevada. Section 6 —ESA, Program Activities Reports. pp-
various. ' .



19ATY UIBJIA 19MOT
UOI}epUBWIWIOIDY JejiqeH [ednlud



= s e e e s i o

S WIFLDLIF® .

[ dprsiee SCEV 3050
TRY

—————
5 1

FUGE

dMN 1ebeueiyed
suonepuUAWWO93Y jeligeH [esnli)d

l



VM Uewpid Aoy
uoljepuswWWoody jejiqeH [edBUD



'
HaH

. - -

G-04
5

RESOURCE MANAGEMENT AGENCY

DAVID PRICE Ill, RMA DIRECTOR
Commumty & Economic Development Department
Engineering & Survey Services Department
Environmental Health Services Department
Planning Department

Roads Department

PLANNING DEPARTMENT

TED JAMES, AICP, Director
2700 "M" STREET, SUITE 100
BAKERSFIELD, CA 93301-2323

Phone: (661) 862-8600

FAX: (661) 862-8601 TTY Relay 1-800-735-2029

E-Mail: planning@co.kern.ca.us
Web Address: www.co.kern.ca.us/planning

February 3, 2004 18
_ : i
( i FB-GA
i
Field Supervisor B | Z%.'.!?;C.IE CH& f»‘. : g;.rg st!ww

Arizona Ecological Services Field Office
U.S. Fish and Wildlife Service

2321 West Royal Palm Road, Suite 103
Phoenix, Arizona 85021

RE:  Scoping Comments Concerning Designation of Critical Habitat for the
Southwestern Willow Flycatcher : _

Dear Field Supervisor:

This correspondence is in response to the January 21, 2004 Federal Register Notice of Intent to
prepare an Environmental Assessment for the proposed designation of critical habitat for the
Southwestern Willow Flycatcher (SWF). The Planning Department desires to ensure that the -
U.S. Fish and Wildlife Service (Service) prepares a thorough and complete environmental
assessment when identifying and evaluating the environmental and economic effects of
designating critical habitat for the SWF. The Planning Department is especially concerned that
the Service focus on the unique factors and information presented below which needs careful
consideration in proposing a rule to designate critical habitat in Kern County, California.-

1. Compliance with Critical Habitat Designation Legal Process
The Planning Department desires to ensure that the Service will fully comply with the
requirements of the Administrative Procedures Act, the federal Endangered Species Act
(ESA) and the National Environmental Policy Act when pursuing the new rule to
designate critical habitat. It will be incumbent on the Service to 1) utilize the best |
scientific data currently available; 2) consider all economic impacts (both direct and |l
indirect) resulting from critical habitat designation in Kern County; 3) identify a range of]
reasonable alternatives to the proposed action; and 4) provide a thorough analysis of %
proposed critical habitat that evaluates whether the benefits of excluding specific areas \
out-weigh the benefits of inclusion. - The Planning Department also requests that Kern |
County be consulted and offered the opportunity to comment throughout the rule-makinigj
and environmental process.

2.~ Incorporation of Regional Studies in the Proposal to Designate Critical Habitat

~Since 1995, the United States Army Corps of Engineers has been in formal consultation

under Section 7 of ESA with the U.S. Fish and Wildlife Service on the operations of

LD
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Isabella Dam and Lake. Through these consultations and other scientific reviews, o \
extensive scientific and commercial data exists and is available that was not utilized by |
the Service in evaluating the or1g1na1 des1gnat10n of critical habitat. This scientific data

includes:

A. Final Biological Studies in Support of Endangered Species Act Compliance for
Routine Operation of Isabella Dam and Reservoir, California Delivery Order
0064, Environmental Services Contract No. (DACW05-95-D-0003)
Task 2. Evaluation of the 1997, 1998, 1999 Effects of Isabella Dam and Lake
Operations on Riparian Vegetation along the South Fork Kern River (May, 2000). ,
i
B. Biological Studies in Support of Endangered Species Act Compliance for Routine %
Operation of Isabella Dam and Lake, California, (Delivery Order 0087;
Environmental Services Contract No. (DACW05-98-D-0020). ;
Task 2. 1997-2000 Southwestern Willow Flycatcher and Least Bell's Vireo ‘
Surveys, Comprehensive Summary Report (January, 2001). R
Lo

C. Biological Studies in Support of Endangered Species Act Compliance for Routine
Operation of Isabella Dam and Lake, California Deliver Order 0087,
Environmental Service Contact (DACWO05-98-D-0020)

Task 6. Final Habitat Suitability Index Model for the Southwestern Willow
Flycatcher (Empidonadx traillii extimus) along the South Fork Kem River, Kern
County, California) (February, 2001).

D. Biological Studies in Support of Endangered Species Act Compliance for Routine
Operation of Isabella Dam and Lake, California Delivery Order 0028 t
Environmental Services Contract No. (DACWO05-98-D-0020) i
Task 7. Evaluation of the 1997, 1998 and 1999 Effects of Isabella Dam and Lake J
Operations on Herbaceous Vegetation Along the South Fork Kem River (J une,

2001)

E. Biological Studies in Support of Endangered Species Act Compliance for Routine | .
Operation of Isabella Dam and Lake, California Delivery Order 0028 ' (A 1%
Environmental Services Contract No., (DACW05-98-D-0020) {

Task 8. Evaluation of the Effects of Isabella Dam and Lake Operations on
Riparian Tree Growth along the South Fork Kern River (May, 2001).

A complete copy of these listed scientific reports and data have been previously
submitted to you with the September 25, 2001 comment letter on the Recovery Plan from
the Kern River Water Master. This scientific data regarding the SWF and associated
habitat in the vicinity of Isabella Reservoir indicate that there is no scientific basis to
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~ the conditions warrant. 16 U.S.C. 1533(b)(2). The Service regulations on this point

recommend any changes in historic operation of Isabella Reservoir. The scientific data |
collected since 1996 and reported to the Service, has documented that the present riparian |
zone located within Isabella Reservoir is thriving due to current management activities =~ |
and operations, e.g., the exclusion of cattle grazing, and continued routine operation of

the reservoir consistent with the current flood control criteria and existing contracts for
conservation storage. The reports have documented that the periodic flooding of the

l
|
riparian area in high flow years disperses and establishes a high density of new seedlings |

and enhances growth rates for mature trees. In fact, most SWF nest in areas where
habitat did not exist prior to 1981. The scientific data indicates that habitat quantity and |
quality do not appear to be limiting the size or reproductive success of SWF on the South ;
Fork. These scientific studies on current reservoir management indicate the reservoir =~ |
should be eliminated from consideration as an area for designation of critical habitat. i

On-Going Conservation Programs Negate the Need for Critical Habitat on the South ~
Fork of the Kern szer

provide:

"The Secretary may exclude any portion of such an area from the critical habitat if
the benefits of such exclusion outweigh the benefits of specifying the area as part
of the critical habitat." 50 CFR 424.19

Due to several signiﬁcénf conservation efforts and land use programs occurring in the
South Fork area, the benefits of excluding the South Fork as critical habitat out-weigh the
benefits of designation. The South Fork area is subject to management practices and land

use restrictions which effectively protect the riparian habitat of the SWF. For example,
the U.S. Forest Service South Fork Wildlife Area (1,200 acres), the Audubon/Nature
Conservancy Kern River Preserve (1,127 acres), the State Wildlife Conservation Board
purchase of the Bloomfield Ranch (1,331 acres) and the Hafenfeld Ranch Conservation
Easement (92 acres) all contribute to the conservation of SWF habitat. Other property
owners adjacent to the South Fork have also expressed an interest in selling their lands
for conservation purposes.

In addition to these conservation efforts, the prohibition of development within the
primary floodway of the South Fork of the Kern River and the non-intensive resource
land use designations and zoning of the adopted Kern County General Plan and Zoning
Ordinance contribute to conserving SWF habitat. Rather than adding more prohibitive
regulation, the Service should direct its efforts toward coordinating with the land use
management programs of Kern County, the Forest Service, the State Department of Fish
and Game, and the Kern Valley Resource Conservation District and private property
owner's land stewardship efforts. Critical habitat designation removes any incentive by

private interests to promote beneficial conservation efforts. |

PR
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Restricting the Elevatzon of Lake Isabella Through Critical Habitat Deszgnatzon will :] [:, ( ‘b
Have Adverse Economic Effects on Kern County

The designation of critical habitat on Lake Isabella could result in reservoir elevation —
restrictions which would adversely impact recreation and tourism in Lake Isabella, the

Kern River and surrounding areas. Kern County farmers and agriculture would be A%
impacted from curtailment or modification to water delivery schedules. Increased TWEA
discharges could flood irrigated lands. Such discharges would result in increased &y

 siltation which would create greater maintenance burdens for the outtakes which are

The designation of critical habitat is presumed to authorize the restriction of

situated along the lower Kern River. Increased runoff may result in flooding along the
lower Kemn River which could adversely impact endangered species such as the San
Joaquin Kit Fox and Tipton Kangaroo Rat and their habitats. Such runoffs could alter or
destroy archaeological resources. More injuries and deaths are likely to occur as
increased runoffs aggravate the hazards inherent in the recreational usage of the river.
This would create greater burdens on the Sheriff Department's Search and Rescue Unit.

impoundment and diversion of Kern River water stored in Isabella Reservoir. Reducing

the storage capacity of the Isabella Reservoir will cause significant environmental and
socio-economic impacts throughout the Southern San Joaquin Valley portion of Kern

County. The reduced available water supply will increase ground water overdraft and

production costs for farmers and agricultural water districts and decrease the amount of | \ 7272~
agricultural lands which are suitable for production. Other impacts of reduced storage £ A%
capacity and reduced groundwater levels are land subsidence, degradation of the quahty Pla |
of surface and sub-surface water supplies, changing crop patterns, and an increase in

fugitive dust which worsens air pollution and contributes to airborne diseases. All of

these environmental impacts need to be addressed in the environmental assessment

document. :

s

Floodway Maintenance Needs of the South Fork of the Kern River
The potential exists for extensive flood damage to private property as well as a County-
maintained bridge crossing the South Fork on Sierra Way due to sediment build-up,

‘dense vegetation and debris on the South Fork of the Kern River. The Federal

Emergency Management Agency (FEMA) administers regulations which prohibit
encroachments within the designated floodway that compromises the river's flood-
carrying abilities. The Service has previously stated that stream channelization and other
activities that alter riparian vegetation could adversely affect the SWF (Federal Register,
February 27, 1995, p. 10714). Thus, critical habitat designation may affect FEMA,
National Resource Conservation Service and Kern County efforts to remove vegetation
and sediment necessary to restore channel capacity. The inability to undertake normal
maintenance could cause the river to divert or flood other areas as well as destroy riparian

WAL
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~vegetation that may be occupied by the SWF. These issues need to be fully addressed in J

the environmental assessment document
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6. Economic Impact Assessment Methodology Must be Comprehensive in Addressing the 7
Many Direct and Indirect Effects of Critical Habitat Designation on Kern County
The Service is required when considering the designation of critical habitat to consider
"the economic impact and any other relevant impact of specifying any particular area as
critical habitat" (16 U.S.C. 1533(b)(2). Through a Section 7 Consultation, the effects of
any federal agency action on the species' recovery as well as survival will be required to
be addressed. In the situation of the South Fork of the Kern River, the use of National
Resource Conservation Service programs by private property owners would result in
Section 7 Consultations that impose a higher standard of mitigation than would otherwise
be required under Endangered Species Act listing statutes. This translates into higher
mitigation costs that need to be addressed by the Service's economic analysis.

Critical habitat designation can also have a "chilling effect" on local government efforts
to implement necessary public safety improvements such as bridge, road and flood
control safety improvements. Some of these worthy projects may never reach a formal |
. Section 7 Consultation, in as the Service processing delays and requirements result in
abandonment of projects. These secondary economic effects should be estimated and
quantified based on known Department of Interior staffing and budget short-falls. The j
Planning Department requests the opportunity to be consulted when the Service develops
the methodology and scope of issues to be analyzed in preparing the economic impact |
assessment. o

Please include the Kern County Planning Departméﬁt and Kern River W_at_é_r.,Master on all
notification and mailing lists related to the proposed critical habitat rule-making process. The
Planning Department may provide further comments prior to the close of the public scoping
process. . _ :

Sincerely,

"1

TED JAMES, AICP, Director .
Kerm Caunty Planning Department

TJ:jb

i:\adm\ted\flycatcher designation.ltr

cc Board of Supervisors ' Kem River Water Master
County Administrative Office Scott Kuney, Esq.
County Counsel Resource Management Agency
Grand Jury

Congressman William Thomas
Congressman Calvin Dooley
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Daniel.J.Dykstra@spd02.usace.army.mil
Subject: ATTN: Flycatcher NEPA scoping

Dear Mr. Spangle,

Please reference our letters of February 17, 2004 and March 5,

2004. We are sending by Federal Express today copies of the following
Southwestern Willow Flycatcher-related documents for your review and
consideration: ’

1. Isabella Lake and Dam Tree Mortality Study - September 2003.

2. South Fork Kern River Riparian Vegetation Mapping (four 11x17 inch
maps) .

3. Southwestern Willow Flycatcher Monitoring and Removal of Brown- » VL\%

headed Cowbirds - SSRS final report.

4. Task 2: Summary of 1997 - 2002 Survey Results for Southwestern
Willow Flycatcher and Least Bell's Vireo - J&S final report.

" 5. Task 3: Summary of 1997 - 2002 Survey Results for Brown-headed

Cowbirds - J&S final report.

We also anticipate receiving additional scoping comments from our
Sacramento District, and hope to provide them to you shortly.

Respectfully,

Wade L. Eakle, MS, CWB
Ecologist & Regulatory Program
Manager

US Army Corps of Engineers
South Pacific Division

333 Market Street

San Francisco, CA 94105
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WALTER F. EKARD

Tounty of Ban Diego

(619} 531-6226 CHIEF ADMINISTRATIVE OFFICE
FAX: (619) 557-4060

1600 PACIFIC HIGHWAY, STE. 209, SAN DIEGO, CA 92101-2472

March 8, 2004

Mr. Steve Spangle

Field Supervisor

Arizona Ecological Services Office

U.S. Fish & Wildlife Service

2321 West Royal Palm Road, Suite 103
Phoenix, Arizona 85021

Dear Mr. Spangle:

We are writing in response to the U.S. Fish and Wildlife Service's (Service)
January 21, 2004, Notice of Scoping Meetings, and Intent to Prepare an
Environmental Assessment for the Proposed Designation of Critical Habitat for
the Southwestern Willow Flycatcher (Flycatcher) (Empidonax trailli extimus),
pursuant to Section 4 of the Federal Endangered Species Acts (ESA). The
County of San Diego appreciates this early opportunity to comment on the scope
of the environmental analysis, including the alternatives that will be analyzed.

Among the areas under consideration by the Service are open space preserves |
located within the federally and state permitted San Diego County Multiple
Species Conservation Program (MSCP) Subarea Plan, as well as lands subject
to an ongoing regional habitat conservation planning effort for the Flycatcher in
the North County MSCP Subarea Plan (North County MSCP). In light of the
important issues raised by critical habitat and habitat conservation planning, we
provide the following comments for consideration by the Service as it moves

toward a proposed rule. Primarily, we strongly support the balancing of impacts
and benefits that the Service conducted for Habitat Conservation Plans (HCPs)
under section 4(b)(2), and the decision to exclude HCPs from the proposed
designation. We also support the use of the definition in section 3(5)(A) to
exclude HCP lands from critical habitat, and suggest that a close review of the
San Diego MSCP would reveal that the preserve areas’ covered by MSCP, do
not meet the definition of critical habitat set forth in section 3(5)(A). Finally, we

! For the purpose of this letter, the term “preserve areas” means all areas identified by the MSCP
for protection and long-term management, and is not limited to those areas under current
management and control.

® Printed on recycled paper
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strongly urge the Service to consider section 4(b)(2) exclusion for areas covereﬂ Lo\
by the pending North County MSCP.

Habitat Designation when it Exercised the Discretion Provided by Section | & \%

4(b)(2) to Exclude Areas Covered by Existing Habitat Conservation Plans

and Section 10 Permits.

The Service Correctly Weighed the Impacts and Benefits of a Critical \j

The ESA provides the Service broad discretion to adjust the scope of critical
habitat designations to take into account the impacts and benefits of a critical
habitat designation. Section 4(b)(2) of the ESA provides that the Service may
exclude any area from critical habitat if, after considering the probable economic
and other impacts of the designation, it is determined that “...the benefits of such
exclusion outweigh the benefits of specifying such area as part of the critical Tt >
habitat, unless [the Secretary] determines... that the failure to designate such
area as critical habitat will result in the extinction of the species concerned.” The
Secretary's discretion to fashion exclusions is thus limited only by the
requirement that exclusions not result in species extinction. The legislative
history of the 1978 amendments to the ESA makes the discretionary nature of
the exclusions clear, stating that with respect to Section 4(b)(2), “the
consideration and weight given to any particular impact is completely within the
Secretary’s discretion.” 3

A sound conservation policy basis exists to exclude HCPs from critical habitat
designations. For the following reasons, we believe that the benefits of excluding
areas subject to HCPs far outweigh the benefits of including HCP lands in critical
habitat:

o Designation of Critical Habitat Affords No Additional Benefit to the
Species. In areas where conservation-planning efforts are underway or
have been completed, lands that the Service might define through the
designation of critical habitat as essential to the conservation of covered
species are already being thoroughly addressed by the HCPs. Itis
primarily through HCPs, and not critical habitat designations, that
conservation objectives can be advanced on private and other non-federab
lands. Unlike section 7 consultations, HCPs incorporate management -(7(L 34
measures and protections for conservation lands designed to preserve,
restore, and enhance their value as habitat. HCPs assure the long-term
protection and management of covered species, and funding for
management and monitoring of the species. Such assurances are
generally not provided through the section 7 consultation process.
Instead, the section 7 process provides for only minor changes to be
made to projects that may affect listed species while HCPs require that

"

216 U.S.C. § 1533(b)(2).

®H.R. Rep. No. 1625, 95" Cong., 2™ Sess. 17, reprinted in 1978 CODE CONG & ADMIN. NEWS
9453, 9467 (emphasis added).

Draft: 3/8/2004 2



impacts be minimized and mitigated to the maximum extent practicable.
The section 7 process considers species’ issues on a piecemeal, project-
by-project basis. The conservation benefits of HCPs are further
pronounced in cases where plans address species at a landscape-level,
such as the San Diego MSCP.

Based on the above, the Service correctly determined that critical habitat \’g A
provides little to no benefit in HCP areas. It is important to note thatthe |-
Service did not rely on the notion that the regulatory definitions of “adverse
modification” and “jeopardy” are the same, but instead relied on the other
shortcomings of section 7's application to private and other non-federal
lands. The Service's decision to accord little weight to the benefits of
critical habitat during the section 4(b)(2) analysis, and the underlying basis
for that decision, would therefore remain valid even in the event that the
definition of “adverse modification” of critical habitat were changed. -

» Designation Would Impose Economic Burdens on HCP Participants.
The designation of critical habitat would subject HCP participants to
substantial costs. There would be increased transaction costs and project
delays resulting from subsequent section 7 consultations, prompted
primarily by the presence of critical habitat, concerning activities covered
by HCPs. Although the Service would in such cases abbreviate the Eqs
consultation process given the existing coverage afforded by the HCP,
additional transaction costs to the permit holders would be unavoidable.
Perhaps of greater concern would be the costs associated with the
defense of legal challenges to HCPs based on the Service’s review
standards triggered by a critical habitat designation.

e Designation May Encourage Legal Challenges to the HCPs. Given t@
uncertainty concerning the threshold requirements of “adverse

modification” of critical habitat, third parties may challenge HCPs on the
basis that the plans would result in adverse modification of critical habitat.
Given the current uncertainty regarding the definition and application of Fpﬂb
the “adverse modification” threshold, we believe that litigation involving
this issue would be a real possibility. As a result, plans that meet the
stringent criteria for HCPs and support the long-term conservation of the
species may be subject to legal wrangling over regulatory technicalities.

o Designation Will Create a Disincentive to Develop HCPs. Regional
HCPs take many years to develop and require substantial investment of

time and resources by local governments, private landowners, and

conservation organizations. These plans likely provide the sole

opportunity to implement measures to support the recovery of listed Lo 1
species on a broad and meaningful scale. It is abundantly clear that the

Service is incapable through the Section 7 consultation process of

assembling preserve areas totaling 171,000 acres, with more than 70,000

Draft: 3/8/2004 3



acres of coastal sage scrub, as was accomplished through the San Diego
MSCP.

By imposing additional regulatory review on HCP participants, the Service
will jeopardize important ongoing conservation efforts and unravel key
partnerships that make these efforts possible, including those with state
and local governments and other stakeholders. In effect, critical habitat
designations and habitat conservation planning work at cross-purposes,
with designations calling into question the value of investing in extended
planning processes, developing partnerships with the Service, and
marshalling stakeholder support for conservation planning. The erosion of
stakehoider support for HCPs that would result from critical habitat
designation and its resulting transaction costs and legal uncertainty, would
spill over into ongoing efforts to develop new HCPs and forge new
conservation partnerships on private and non-federal land. The exclusion
of critical habitat from the boundaries of HCPs helps encourage and
preserve partnerships and provide the basis for conservation actions that
would be far more effective than those that the Service could achieve on /
its own.

Based on the foregoing, it is clear that the adverse impacts of a critical habitat
designation in areas covered by regional conservation programs would far
outweigh the negligible benefits that would result from such a designation. The
balancing of impacts and benefits in this instance therefore strongly favors an
exclusion of areas covered by HCPs. An exclusion is warranted in this instance .
and would not pose any potential risk to the species, making it well within section
4(b)(2)'s requirement that HCP exclusions not result in the extinction of the
species.

San Diego MSCP Preserve Areas Do Not Meet the Definition of Critical
Habitat.

Section 3(5)(A) defines critical habitat, in pertinent part, as specific areas
containing physical or biological features that: 1) are essential to the
conservation of the species; and 2) may require special management
considerations or protection. In order to determine whether a given area requires
special management considerations, therefore qualifying as critical habitat, the
Service established three criteria. If a given area can meet all three of the
following criteria, it is deemed to already have special management and does not
qualify as critical habitat under section 3(5)(A):

1. The plan is complete and provides a conservation benefit to the
species (i.e. the plan must maintain or provide for an increase in the
species’ population, or the enhancement or restoration of its habitat within
the area covered by the plan);

Draft: 3/8/2004 4
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2. The plan provides assurances that the conservation management
strategies and actions will be implemented (i.e., those responsible for
implementing the plan are capable of accomplishing the objectives, and
have an implementation schedule or adequate funding for implementing

the management plan); and

3. The plan provides assurances the conservation strategies and
measures will be effective (i.e., it identifies biological goals, has provisions
for reporting progress, and is of a duration sufficient to implement the plan \

and achieve the plan’s goals and objectives).

The San Diego MSCP preserve areas meet the three criteria established by the
Service and therefore do not qualify as critical habitat under the definition set
forth in section 3(5)(A). With respect to the Service’s first criterion, the MSCP is
a completed plan that underwent extensive analysis, including a formal section 7
consultation that resulted in issuance of a “no jeopardy” Biological Opinion. The
HCP provides a conservation benefit to the Fiycatcher, which is a covered
species that benefits from specific management actions such as cowbird trapping
programs. The Service recognized in approving the MSCP that the MSCP will
provide for the conservation and protection of the Flycatcher and its habitat within
the MSCP area in perpetuity.* The Service should acknowledge in the proposed
rule that 87,100 acres of MSCP preserve areas (88.54% of the County’s total
requirement) are already dedicated MSCP preserve areas under County

management (see attachment).

With respect to the second criterion, the MSCP provides ample assurances that
the conservation actions and strategies identified in the plan will be
accomplished. The MSCP resulted in the signing of an Implementation
Agreement between the Service and San Diego County, and in the issuance of a
federal permit which legally committed the participants to enforceable terms and
conditions, pursuant to section 11 of the ESA. The MSCP participants have
demonstrated that adequate funding is available to implement the plan and
implementation schedules have been developed and are in place.

With respect to the third criterion, the MSCP provides assurances that the
conservation strategies and measures will be effective. The MSCP has
provisions for annual reporting and monitoring, a comprehensive adaptive

management program, and a fifty-year duration, a period sufficient to achieve the

MSCP’s goals and objectives.

All San Diego MSCP preserve areas have been targeted for protection and for
the development of special management considerations, the long-term protection |
of all preserve areas is assured by the permit, and these areas should
consequently be excluded from the definition of critical habitat.

* Implementing Agreement for San Diego MSCP, page 12, section 9.3.
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At a minimum, however, all MSCP preserve areas that are already under
ownership and management should be excluded. The 87,100 acres that the
County has already contributed to the MSCP preserve system are the same as
the 9,725 acres contributed by individual HCPs that the Service found did not
meet the definition of critical habitat. In addition to County MSCP preserve
areas, MSCP preserve areas have been established by the City of San Diego
and other MSCP participants. These areas, as well, do not meet the definition of
critical habitat. It is incumbent on the Service to identify established preserve
areas within the MSCP and exclude these areas based on the section 3(5)(A)
definition. These areas do not meet the definition of critical habitat under the
criteria and rationale articulated by the Service in the proposed rule.

Lo\A

A Section 4(b)(2) Balancing of Impacts and Benefits Associated with
Critical Habitat Indicates That Areas Covered by Pending HCPs Warrant
Exclusion.

The reasons that form the basis for exclusion of existing HCPs under section ??«\’b
4(b)(2) are equally applicable to pending HCPs. In addition, there are a number

of considerations unique to pending HCPs, and the North County MSCP in

particular, that provide a compelling basis for exclusion under section 4(b)(2).

For the following reasons, the benefits of excluding the pending North County

MSCP far outweigh the benefits of critical habitat designation:

e Critical Habitat Designation Would Increase the Economic Burden on |
MSCP Participants. Notwithstanding the apparent lack of any benefit to
the species as a result of a designation, critical habitat would require
private landowners and public agencies that have reached the final stages
of a multiple-year planning process to incur additional regulatory review
that would translate into significant new costs and delays affecting the
implementation of public and private projects.

The designation of Flycatcher critical habitat in areas included in the
pending North County MSCP would subject the County to substantial
costs prior to and after permit approval. Since the Service is proposing
critical habitat for the Flycatcher, the County presumes to incur costs <Z‘\
associated with assessing the potential effect of a designation on the ?{L
pending North County MSCP. The County has also assumes the added
cost of preparing comments to the service conveying the concerns
expressed in this letter. Unfortunately, funding and staff resources
otherwise earmarked for the preparation of the North County MSCP are
being diverted to address these matters, rather than toward measures to
benefit the Flycatcher.

The County is concerned about potential discrepancies between the
boundaries of the proposed critical habitat designation based on general
information and the North County MSCP boundaries that are based on
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current site-specific information. Such discrepancies would need to t;\\
analyzed, explained and documented in the North County MSCP; an
exercise that would provide no apparent benefit to the Flycatcher yet
would elevate costs and delay the completion of the North County MSCP.
The County would have the burden to bear the expense of providing the
evidence and rationale for the habitat boundaries that may deviate from
the critical habitat designation.

e Critical Habitat Designation Will Create Disincentives to Complete
the North County MSCP. The Service has recognized in prior

rulemaking that critical habitat designations present challenges to the
Service’s HCP program by adding uncertainly and complexity to plan
development and implementation. As the Service has acknowledged,
critical habitat may create a disincentive for local government and private
landowner participation in the development of HCPs — an outcome directly | | 0 A
contrary to the Service's stated policy of supporting and encouraging
conservation planning efforts. In effect, critical habitat designations and
habitat conservation planning seem to work at cross-purposes, with
designations calling into question the value of investing in extended
planning processes, developing partnerships with the Service, and
obtaining stakeholder support for conservation planning.

Given our investment in these planning efforts, we are concerned that a
designation of the Flycatcher’s critical habitat may adversely affect the
development of the North County MSCP and the County's ability to realize
the goals and objectives of the MSCP. We believe that the imposition of
critical habitat within the North County MSCP will lead to unintended
consequences that would burden the planning process and create
significant uncertainties regarding the viability and outcome of the North
County MSCP, without affording the Flycatcher any additional
conservation benefit. From the County’s perspective, we view the
proposed designation as posing substantial risks to the North County
MSCP in the form of added regulatory uncertainty, increased costs to plaj

development and implementation, weakened stakeholder support, and
greater vulnerability to legal challenge.

o Critical Habitat Designation Creates Vulnerability to Legal
Challenges. The County’'s concern over these issues appears to be well
founded. Over the past few years, the role of critical habitat in the context
of the overall framework of the ESA has come under intense legal
scrutiny, creating a fluid regulatory landscape that has yet to stabilize. Of
particular concern is the unresolved relationship between critical habitat
and habitat conservation plans and the potential effect of designations on
the Service's review and approval of the North County MSCP. We note
that these issues are currently the subject of pending litigation and
proposed revisions to the Service's existing regulations. The County
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would incur costs associated with the defense of a legal challenge to the a0
North County MSCP that was based on the Service's critical habitat
review standards.

The circumstances surrounding the North County MSCP provide a compellir?
basis for exclusion of this area from the critical habitat designation. The
substantial investment of resources made by the MSCP patrticipants over the last
several years should not be put at risk over a process that will afford no benefit to
the species, nor should important conservation programs be potentially
undermined. In light of the potentially disruptive effect of a Flycatcher’s critical q
habitat designation on the North County MSCP planning process, as well as the Lo {
lack of any apparent conservation benefit of such a designation in a region where
conservation planning is underway, the Service should take all available steps
necessary to buffer these planning efforts and the plans that will result from those
efforts, from potential adverse consequences of such a designation. The Sewicij

has an opportunity through this rule to reward voluntary and anticipatory
conservation efforts at no risk to the species.

The Service is equipped with ample authority under the ESA and associated
regulations to insulate HCPs from potential conflicts created by critical habitat ? ) )
designations, and it has utilized this authority in other designations. The Service

recently determined that the benefits of designating critical habitat in areas

covered by pending HCPs was outweighed by the adverse effects, and used its

authority under section 4(b)(2) to exclude those pending HCPs.®

We strongly support the Service's use of definitional exclusions under s